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Introduction  
All entities within the international Construction & Engineering (C&E) industry’s supply chain, 

including Contractors, Subcontractors, Engineers and Consultants etc (Contractors), have 

been operating in extremely difficult circumstances over the last few years.  

Specifically, a number of global events including the COVID-19 pandemic, war in Ukraine and 

the subsequent exponential inflationary pressures (materials/labour) are causing Contractor’s 

to suffer significant disruption, delays and incur substantial additional costs on their C&E 

Projects across the globe.  

Given the above, Contractors are operating in uncertain times and many feel that they have 

lost control of their C&E Projects. The purpose of this C&E Strategic Legal Report, therefore, 

is to provide Contractors with the 3 Key Strategies they should know and implement to: 

• Take Back Control of their C&E Projects;  

• Save Time & Costs; 

• Avoid Formal Disputes; and 

• Progress Towards Completion and Profit.  

For ease, we refer to FIDIC’s Design & Build Contract 1999 (FIDIC), JCT’s Design & Build 

Contract 2016 (JCT) and NEC/3’s Engineering & Construction Contract 2005 (NEC), used on 

the High Speed 2 C&E Project in England, together with the law of England & Wales (E&W 
Law) and the law of several countries within the Middle East including Bahrain, Kuwait, Oman, 

Qatar & UAE (ME Countries) and their respective laws (ME Laws).  

In this context, Contractors should be mindful that England and Wales adopt a “common law” 

system of law, and we will, therefore, refer to Statutes and Case Law, however, ME Countries 

adopt a “civil law” system of law and in this context, we will refer to the ME Countries’ 

respective written Civil Codes only, which are akin to Statutes.  

 

 

 

 

Contractors are operating in uncertain 
times - many feel that they have lost 
control of their C&E Projects. 

If you genuinely want to: (1) Take Back Control of your C&E Project, (2) 

Save Time & Costs (3) Avoid Formal Disputes and (4) Progress 

Towards Completion and Profit, please send an email to 

info@cels.global with Take Back Control in the email’s subject line to 

book your Complimentary Consultation: “Optimal Legal Strategy” to 

Take Back Control of Your C&E Project 

 
 

mailto:info@cels.global
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Key Strategy 1: Identify & Understand your C&E Contract’s 
Governing Law 

Why this Matters 
Many Contractors are not aware of the importance of the law that governs their C&E Contract 

(Governing Law) and how its application dictates their C&E Contract’s meaning and the 

performance of the rights and obligations under the same.  

In our experience, if you fail to understand how the Governing Law applies to your C&E 
Contract, from the outset, you will not understand its meaning and how it operates and 
should be administered. In turn you will fail to propose appropriate amendments to its terms 

and conditions at the Project’s Tender Stage and, if you win the Works, you will not understand 

the legal risks you have assumed, and how to manage those legal risks throughout the 

Project’s lifecycle, which reports indicate is a main cause of formal disputes.   

What to Do: Identify and Understand your C&E Contract’s Governing 
Law 
The Key Strategy to avoid the above is to identify and understand how the Governing Law 

applies to your C&E Contract, and its meaning under the same, as early as possible in the 

C&E process.  

FIDIC defines the Governing Law as all “…legislation, statutes, ordinances and other Laws, 

and regulations and by-laws or any legal constituted public authority…” (FIDIC: 1.1.6.5 / JCT: 

1.11 / NEC: See Contract Data & 12.2) and the Parties set out the same in the Appendix to 

Tender (FIDIC: 1.4).  

Specifically, please note that each Governing Law comprises several different categories of 

law (contract, tort law etc) and legal principles that apply to a C&E Contract, including its 

unique “Rules of Interpretation of Contracts” and the application of its “Mandatory Rules of 

Laws” which we discuss in turn below: 

Rules of Interpretation of Contracts 
Each Governing Law, whether E&W Law or ME Laws, includes its own specific “Rules 

of Interpretation of Contracts”, which must be applied to a C&E Contract to determine 

its meaning, as a whole, under its Governing Law.  
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In this context, please note that the “Rules of Interpretation of Contracts” are different 

under E&W Law (e.g., see Wood v Capita Insurance Services Ltd) and ME Laws (e.g., 

see Bahrain: Art. 125, Kuwait: Art. 193, Oman: Art. 165, Qatar: 169 & UAE: Art. 258).   

Mandatory Laws 

Each Governing Law, whether E&W Law or ME Laws, includes its own specific 

“Mandatory Rules of Law”. These are laws that a C&E Contract may not exclude, and 

a Court/Arbitral Tribunal must apply regardless of the C&E Contract’s terms. These are 

different under E&W Law and ME Laws and include the following: 

E&W Law:  The Construction Act 1996 (Statute) includes “Part II 

Construction Contracts” which defines a “Construction Contract” and provides: 

“This Part applies whether or not the law of England and Wales…is 
otherwise the applicable law [Governing Law] in relation to the 
contract…” (emphasis added) 

In other words, the above is a Mandatory Law and applies to all C&E Contracts 

for Projects located in England & Wales, even in circumstances when its 

Governing Law is a foreign law e.g., Qatar Law.  

ME Laws: Qatar’s Civil Code 2004 (Written Code) includes Art: 711 under 

which a Contractor and Engineer guarantee the structural integrity of a Project 

(building/installation etc) for a period of 10 years and is commonly known as 

Decennial Liability (Bahrain: Art. 615 - 5 years only, Kuwait: Art. 692, Oman: 

Art. 634, UAE: Art. 880).  In addition, Art: 715 provides:  

“Any condition [in the C&E Contract] that seeks to exclude an architect 

or contractor from liability [under Art: 711] or restrict it will be void” 

Art. 715, therefore, renders Art. 711 a Mandatory Law and it applies to a C&E 

Contract for a Project located in Qatar even in circumstances when its 

Governing Law is a foreign law e.g., E&W Law.   

Conclusion & Best Strategy 

Given the above it is vitally important that you understand that your C&E Contract’s “meaning” 

is determined by applying its Governing Law, including its bespoke “Rules of Interpretation of 

Contract” and the application of its “Mandatory Rules of Laws”, and not merely your C&E 

Contract’s language, which is a matter of grammar.  

Each 
Governing 
Law has its 
own 
Mandatory 
Laws, which 
apply to 
your C&E 
Contract 
regardless 
of its terms 
and 
conditions.  

https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041291855&pubNum=7640&originatingDoc=IAFD064C0FD5F11E784B2AB7C57A6A270&refType=UC&originationContext=document&transitionType=CommentaryUKLink&ppcid=9243e06f7452400998c22f53cb22b19d&contextData=(sc.Search)&comp=books
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In our experience, interpreting a C&E Contract under its Governing Law is not 
straightforward and if you have any doubt regarding your C&E Contract’s meaning as 
a matter of its Governing Law, in relation of your rights & obligations, you should obtain 
detailed legal advice from an experienced C&E Solicitor/Lawyer as soon as possible. 

 

 

 

 

 

If you misconstrue your C&E Contract under its Governing Law, it will 
lead to a formal dispute. 
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Key Strategy 2: Understand how your C&E Contract 
allocates Legal Risk 

Why this Matters 

If you fail to understand how your C&E Contracts allocate legal risks, you will find it extremely 

difficult, fail to manage the risks throughout your Project’s lifecycle and protect your position 

under the C&E Contract and/or its Governing Law. This exposes you to a substantive risk 
that you will breach your C&E Contract and/or its Governing Law and are liable to the 
other party for substantial damages.  

What to Do: Understand how your C&E Contract allocates Legal Risks 

The Key Strategy you should implement to avoid the above is to complete a detailed legal 

analysis/review of your C&E Contract to identify clearly how it allocates the legal risks between 

you and the other party – this can be completed at any stage of the Project’s lifecycle. For 

example: 

1. Tender Stage 

You should complete a detailed legal review of the Draft C&E Contract the Employer 

provides, which is “passed down” the supply chain, and identify (1) the key legal risks 

and their meaning under its Governing Law, (2) recommend subtle amendments which 

reallocate the legal risks to your benefit, and (3) recommend the best legal strategies 

to manage the same throughout your Project’s lifecycle.  In this context, your C&E 

contract will include a significant number of key legal risks including: 

Design Risk: Under FIDIC, you are “obliged” to design execute and 

complete the Works, including remedying any defects, which shall be “fit for the 

purposes” as defined in the C&E Contract including the Employer’s 

Requirements (FIDIC: 4.1 / JCT: 2.17 “reasonable skill & care” / NEC: 20.1 “fit 

for purpose” and Option X15 “reasonable skill & care”).  

You should of course ensure that you understand and manage your obligation 

to notify the Engineer of errors in the Employer’s Requirements, which will 

include its Preliminary Design and Specifications i.e., Duty to Notify (FIDIC: 1.9 

& 5.1 / JCT: 2.12 – 2.13 / NEC: 17.1). Please be mindful that if you fail to 
discharge your Duty to Notify, you will be liable for the errors in the 
Employer’s Requirements. 

Complete a 
detailed legal 
analysis of 
your C&E 
Contract 
ASAP to 
understand 
how it 
allocates legal 
risks.  
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In this context, please note that Design Risk is treated differently under E&W 

Law (e.g., see MT Højgaard A/S v E.ON Climate and Renewables UK Robin 

Rigg East Ltd ) and ME Laws (e.g., see Decennial Liability which is a 

Mandatory Law and akin to a statutory “fit for purpose” obligation - Bahrain: Art. 

615 - 5 years only, Kuwait: Art. 692, Oman: Art. 634, Qatar: Art. 711 & UAE: 

Art. 880).  

In our experience, you would be wise to categorise the legal risks, reflecting the 
level/degree of legal risk, at the Project’s Tender Stage within your Draft C&E 
Contract .This ensures that you have identified and understand the legal risk and can, 

therefore, attempt to negotiate and amend the same to your benefit, which in turn 

facilitates ensuring that you do not assume legal risks you are unable to manage.  

2. Commencement & Performance Stage  

You will of course encounter legal risks/problems, including those you identified at your 

Project’s Tender Stage, following the Acceptance of your Tender and the 

Commencement of the Works (FIDIC/8.1 / JCT: 2.3 / NEC: 30). In this context, these 

legal risks may include:  

Duty to Notify: At this stage you may identify an error in the Employer’s 

Requirements (see Design Risk/Duty to Notify above) throughout the Project’s 

lifecycle. In this context, you must notify the Engineer of the error (FIDIC:1.9 / 

JCT: 2.13 / NEC: 17.1) and the Engineer is required to review your notice, the 

facts and provide a fair determination (FIDIC: 3.5) in relation to the same. If the 

Engineer, following its application of the “experienced Contractor exercising 

due care” test, determines that you should have identified the error in the 

Employer’s Requirements in accordance with FIDIC: 5.1 – you have no 

entitlement to additional time and costs.  

In this context, please be mindful that your Duty to Notify the Engineer of errors 

in the Employer’s Requirements is treated differently under E&W Law (e.g., see 

Patman and Fotheringham v Pilditch (1904) Hudson’s BC (4th ed) vol 2); and 

ME Laws, which generally are silent on this specific legal issue. However, ME 

Laws include several relevant legal principles you may use to your benefit, 

including: “Freedom to Contract” (Bahrain: Art. 109, Kuwait: Art. 176, Oman: 

Art. 121 and Qatar: Art. 154 & UAE: Art. 205) and the “Contract is the Law of 

the Parties” (Bahrain: Art. 128, Kuwait: Art. 196, Oman: Art. 155, Qatar: Art. 

171 & UAE: Art. 243).  

Ensure you 
comply with 
your Duty to 
Notify - 
otherwise you 
will assume 
liability for the 
errors in the 
Employers 
Requirements 
including the 
Concept & 
Preliminary 
Design.    
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As mentioned, please ensure you understand your legal risk including those in 

relation to your Duty to Notify. Under FIDIC this applies at different stages 
of the Project, and if following your Notice the Engineer’s determination, 
as above, is not favourable, you may formulate a variety of legal 
arguments, depending on your C&E Contract’s terms/facts and its 
Governing Law, which reject and challenge the Engineer’s determination 
(FIDIC: 20.1 / JCT: Section 9 / NEC: Option W1 or W2).  

3. Statement at Completion/Final Account Stage  

You should note that in circumstances where your Project has not progressed as 

planned the above final stages become problematic and incredibly contentious. For 

example:  

Final Account Dispute: Generally, your valuation of the Works and 

additional sums, including the value of your Claims, and the Engineer’s 

valuation of the same are significantly different (FIDIC: 14.6 / JCT: 4.24 / NEC: 

N/A – Introduced in NEC/4). This may lead to protracted and tense negotiations 

at a time when the Employer retains your Performance Security (FIDIC: 4.2 / 

JCT: Section 7 / NEC: Option X13), which on any analysis is significant 

leverage against you, and may well lead to a formal Dispute e.g., Final Account 

Dispute.  

In this context, please be aware that Disputes, including Final Account 

Disputes, are treated differently under E&W Law (e.g., see the “doctrine of 

binding precedent” above and see JSM Construction v Western Power [2020]) 

and ME Laws, which as mentioned above do not adopt the “doctrine of binding 

precedent”. Further, although ME Laws are silent on Final Account Disputes 

they include several relevant legal principles you may use to your benefit, 

including: “Good Faith” (Bahrain: Art. 604, Kuwait: Art. 681 Qatar: Art. 701 & 

UAE: Art. 890), “Abuse of Rights” (Bahrain: Art. 28 , Kuwait: Art. 30, Oman: Art. 

59, Qatar: Art. 63 & UAE: Art. 106) & “Prescription” (Bahrain: Art. 380, Kuwait: 

Art. 453, Oman: Art. 354 , Qatar Art. 418 & UAE: Art. 487(1)).  

Please be mindful that the Statement at Completion/Final Account is a good 
opportunity to include what you consider to be valid Claims for extra 
payment/time. In our experience, however, if you rely on your Claims, which the 

Engineer rejected in the Project’s lifecycle, within your Statement at Completion/Final 

Account it is highly likely to be rejected at this stage and will lead to a formal dispute.  

Ensure your 
Contractor’s 
Claims are 
robust as a 
matter of the 
C&E Contract 
and its 
Governing 
Law – this will 
enhance your 
prospects of 
success and 
avoid a Final 
Account 
Dispute.  
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Conclusion & Best Strategy  

Completing a detailed legal analysis/review of your C&E Contract, at any stage of a Project’s 

lifecycle, to identify how it allocates the legal risks between the parties is fundamental to your 

success. If you fail, however, to complete the above you will not understand how your C&E 

Contract allocates legal risk and will fail to manage the same throughout your Project’s 

lifecycle. 

If in doubt you should instruct an experienced C&E Solicitor/Lawyer to complete an 
objective legal review of your C&E Contract and identify how it allocate legal risks. And 

if necessary, review your Claims and provide an objective legal “prospects of success” 

analysis to assist you in producing a robust Statement at Completion/Final Account, which will 

help you successfully recover your valuation of the Works, and avoid a costly formal dispute.  
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Key Strategy 3: Understand and Manage your C&E 
Contract’s Dispute Resolution Procedure 
Why this Matters 

As mentioned, you should ensure that you understand your C&E Contract’s meaning and how 

it operates, including its dispute resolution procedure (DRP), under its Governing Law. For 

example, under FIDIC’ you may raise a Contractor’s Claim if you are of the view that you are 

entitled to additional time & costs (FIDIC: 20.1 / JCT: Section 9 / NEC: Option W1 or W2) on 

your Project.  

If, however, you fail to raise a Contractors Claim, in accordance with your C&E Contract’s 

terms and its Governing Law, including failing to particularise and substantiate the same, or 

any other Claim in a formal dispute, including Arbitration, you will lose the claim!   

What to Do: Understand and Manage your C&E Contract’s Dispute 

Resolution Procedure 

FIDIC’s DRP is a multi-tiered procedure, and you should ensure that you identify and 

understand your C&E Contract’s DRP as a whole. For example: 

Particularise & Substantiate: Please ensure you submit the relevant Notices 

within the required time frame (for example see FIDIC: 8.4 (EOT), FIDIC: 19.2 (FM) & 

FIDIC: 20.1 (CC) / JCT: 4.20.1 (Relevant Matter)  / NEC: 16 (Early Warning)) and be 

mindful that if you fail to submit a relevant Notice within the allocated time frame you 

may be “time barred” and lose your right to claim.  

In this context, you should note that FIDIC, places you under an obligation to 

particularise and substantiate your Contractors Claims (FIDIC: 20.1/ JCT: 4.20.2 / 

NEC: Option W1 or W2), which is identical to your obligation to satisfy the “burden of 

proof” in a formal dispute e.g., Adjudication or Arbitration (FIDIC: 20.6 / JCT: 9.3 / NEC: 

Option W1 or W2.) 

Please ensure, therefore, that you set out the “…full particulars…” of the legal basis of 

your Contractor’s Claims together with the “…contemporary records as may be 

necessary to substantiate any claim…” (FIDIC: 20.1 / JCT: 4.20.2 / NEC: Option W1 

or W2. 

 

 

If you fail to particularise and substantiate your Claim, it’s highly likely 
that it will be rejected, and you will progress towards a formal dispute. 
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Conclusion & Best Strategy  

You should be mindful that contemporary records constitute contemporaneous evidence of 

the progress of the Works as a matter of fact. They carry the most “legal weight” to substantiate 

your Contractor’s Claim under FIDIC/20.1 and/or a formal “…dispute…” under FIDIC’s multi-

tiered DRP, which concludes with “Arbitration” (FIDIC: 20.6 / JCT: 9.3 / NEC: Option W1 or 

W2.) 

We cannot overstate the importance of you particularising and substantiating your 
Claims using “…contemporary records…”, however, please be mindful that that these records 

may be used against you to undermine your Claim and support the other party’s argument.  

Given the above, therefore, you should ensure that you are aware of exactly what the 

“…contemporary records…”, prove/demonstrate in a legal context – once you submit your 

Claim to the other side you cannot call it back!  

If you are unsure of how to sufficiently particularise and substantiate your Claims in 

accordance with the Governing Law, your Claim may cause more harm than good, you 
should instruct an experienced C&E Solicitor/Lawyer to complete an objective legal 
review of your Claims. And work together to successfully recover your additional time 
and costs.   
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Next Steps: Complimentary Consultation - “Optimal Legal 
Strategy” 

If you fail to understand your C&E Contract’s meaning under its Governing Law and how it 

allocates the legal risk, including its Dispute Resolution Procedure, between the parties, as 

soon as possible in your Projects, you are exposing yourself to significant legal risks. These 

legal risks will crystalise and cause you to incur significant additional time and costs and 

ultimately progress to formal disputes.  

In our experience, to avoid the above, you should instruct an experienced C&E 

Solicitor/Lawyer to assess your legal position, including implementing the 3 Key Strategies 

above, to start to (1) Take Back Control of your C&E Projects (2) Save Time & Costs (3) Avoid 

Formal Disputes and (4) Progress Towards Completion and Profit.  

We are advising Contractors in relation to the above on both new and ongoing Projects and 

have used our experience to design a Complimentary Consultation: “Optimal Legal 
Strategy” to Take Back Control of Your Project (30 mins), in which we will: 

• Enhance your knowledge of the 3 Key Strategies above; 

• Identify your current legal challenges; and   

• Formulate the optimal strategy to overcome those challenges.  

If you genuinely want to: (1) Take Back Control of your C&E Project, (2) 
Save Time & Costs (3) Avoid Formal Disputes and (4) Progress Towards 

Completion and Profit, the above consultation is the perfect place to start.  

I provide 6 Complimentary Consultations: “Optimal Legal Strategy” 

each month. 

 

  
To apply for your consultation please send an email to info@cels.global 

with Take Back Control in the email’s subject line.  

mailto:info@cels.global
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